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EDITORIAL NOTES. 


It is a pleasure to be able to announce that the New Jersey Supreme 
court have recently, by an order, appointed a committee, consisting of 
Messrs. C. H. Beasley, D. J. Pancoast, E. Q. Keasbey and Charles H. 
Hartshorne, to consider and report upon the whole subject of admission 
of attorneys to practice within New Jersey, “with information as to the 
law and practice in other states.” We are informed that the committee 
have met and are earnestly at work upon the matter,and we have no doubt 
their conclusions, when reported, will meet with favor by the court and 
establish a new precedent in New Jersey upon a vexed but most import- 
ant subject. A memorial made to the Supreme court at the February 
term, 1901, by the examiners for that term has not been printed, so far as 
we know, and we quote from it as follows: 

“The examiners of candidates for admission to the Bar at the present 
term of court ask Jeave to call the attention of the court to the circum- 
stances of those examinations. 

“We think that it must be apparent to all that the conditions under 
which the examinations are made have changed greatly in the last thirty 
years, while the methods of conducting them remain essentially the same, 
save in the introduction of the written examination and the provisions for 
making the board of examiners a somewhat less temporary body than it 
formerly was. 

“The candidates for admission to the Bar at each term have increased 
greatly in number; and, while the examiners do not doubt that each class 
contains as many applicants of excellent qualifications as in the past, yet 
there is reason to believe that in the increased number are included far 
more persons than ever before whose general and professional education 
is not such as to fit them for the Bar. The examinations purport to be 
an adequate test of the candidate’s knowledge in the whole fieid of juris- 
prudence as administered in this state. We think it should also test in 
some degree his general education. But the time required for the exam- 
inations is taken under the pressure of a volume of public business upon 
the court, and of private business upon the Bar, vastly greater than 
existed when the present methods were devised. These circumstances, 
together with the frequent changes in the board of examiners and their 
gratuitous service, preclude the attainment of that experience and pro- 
ficiency in the art of examining which makes it possible to compress 
within a short space of time the examinations of large classes with justice 
to the candidates and the Bar. 
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“The examiners find that similar conditions in other states have 
already produced much investigation and some remedial measures. The 
published reports of the American Bar Association show that the subject 
has been investigated by its committees at frequent intervals for the last 
ten years, and that their inquiries have been directed to the methods of 
testing legal education in candidates for the Bar as those methods are 
conducted in a very large number of the states of this Union as well as in 
several states of Europe. Those reports also include a.number of special 
papers and addresses upon the subject of legal education and of the 
examinations for testing it. It appears in the same volumes that several 
states have recently taken measures to improve the methods of those 
examinations, among them Minnesota and Wisconsin in 1891, New York 
in 1894, Michigan in 1895, Massachusetts in 1897. Appended to this 
paper is a memorandum, showing more in detail the scope of the labors 
of the Association. 

“We desire to respectfully suggest that this court cause an investiga- 
tion to be made by competent persons of the work of the American Bar 
Association and of the experience of other states upon this subject, and 
that a report, based upon that inquiry, be made for the information of the 
court and of the public upon the best methods for testing educational 
qualifications, both general and professional, in candidates for admission 
to the Bar, to the end that this court may, in the light of that information, 
frame some remedial measures in the premises.” This memorial is 
signed by the Messrs. Charles H. Hartshorne, C. H. Beasley, Jay Ten 
Eyck, J. Clarence Conover and W. C. Cutler. 


Attached to the foregoing memorial was a memorandum referring to 
the annual reports of the American Bar Association for certain years, 
giving’ information respecting legal education in the United States, 
namely: 

(1891, page 301): A long report from the Committee on Legal 
Education states that questions had been sent to the chief justices of 
several states relating to adimission to the Bar and gives their replies. 
The report contained a very full consideration of the subject of legal 
education. (1892, page 317): The Committee on Legal Education 
reported that it had arranged with the United States Commissioner of 
Education for a report on legal education throughout the United States; 
that it had addressed letters to legal educators in the United States upon 
the same subject. It contains statistics of law schools with a considera- 
tion at length upon the system of study, the examinations, etc. (1893, 
page 15-367): The “Section on Legal Education” of the Bar Association 
was organized. At every annual meeting of the Association since that 
date this section has held meetings and discussed this subject, the discus- 
sion being reported at length in the reports of the Association. (1895, 
page 309): The Committee on Legal Education gives an outline of the 
field to be considered in the discussion of legal education, with an index 
-of the papers and discussions in the American Bar Association on the 
subject. It refers to the report of the United States Commissioner of 
Education (1890-1891, page 195) for his report on legal education in the 
United States. The “index” shows the consideration given by the Bar 
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Association to bar examinations in several states. (1896, page 543): A 
paper was read to the Association by Austin G. Fox, of the New York 
State Board of Law Examiners, entitled ‘““Two Years’ Experience of the 
New York State Board of Law Examiners.” Appended to the paper is 
the New York statute upon the subject, with rules of the Court of Appeals 
and sample examination questions. The same report contains (page 605) 
a paper by Prof. Emmott on “Legal Education in England.” Lord 
Russell, of England, and Messrs. Crackanthorpe and Lockwood, of the 
English Bar, participated in the discussion upon these papers. Pp. 443, 
445, 462. (1897, page 349): The report of the Committee on Legal 
Education mentions the states in which measures had been recently taken 
to improve the methods of examinations; it suggests requirements for 
admission to the Bar; it discusses the subject of preliminary general 
education and describes the practice in this respect in England and in 
some other countries in Europe. 

The decision of the United States Supreme court in the test cases 
popularly known as the cases to decide whether “the Constitution follows 
the flag,” or, in other words, whether the new colonial possessions of the 
United States are to be immediately governed by our Constitution and 
laws the moment they become a part of the territory of the country, has 
been finally decided by a majority of one in favor of the general view 
taken by the Administration. Mr. Bryan thinks that the decision is sub- 
versive of the principles upon which the country was founded and that it 
makes President McKinley an emperor. The mass of our citizens, how- 
ever, will take another view. The former Attorney General, Mr. Griggs, 
had the honor of taking the side of the Government in the argument of 
these cases, and the state of New Jersey, of which he has:always been a 
loyal and influential citizen, will have its share in the glory of establishing 
a judicial precedent which is clearly intended to spell our word Nation 
with a great big N. Until the full text of the decisions sustaining the 
view of the Government and of the dissenting opinions is published, we 
cannot, in justice to the subject, express an opinion on the rather com- 
plicated results attained, but, as we understand the decisions, they har- 
monize very fully with our own views. They will be far-reaching in their 
results, and we more than suspect that when carefully examined they will 
be found to broaden and strengthen the conservative but patriotic 
opinions of Chief Justice Marshall and his worthy successors of the United 


States Supreme Bench. 





At a session of the United States court, held in Seattle, in the State 
of Washington, an attorney cited “Browne on Divorce,” an authoritative 
work by William Hardcastle Browne, LL. D., of the Philadelphia Bar, 
who enjoys more than a national reputation as a ‘learned and gifted author, 
both of law subjects and of literary works of the highest order. The 
attorney calling the author Brownie, the Judge, whose name was Greene, 
asked how the author of the communication spelt his name. The counsel 
replied Browne. “Pronounce his name Brown not Brownie,” said the 
Judge. ‘Would you call my name Greenie because it is spelt with a final 
‘e?” The lawyer replied, “That will depend upon your decision in the 


present case.’ 
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THE OLD DESK. 


Back from the dusty highway which sweeps southward through the 
Burlington “Pines,” with gnarled old apple trees a-bloom and gaunt 
Lombardy poplars standing sentinel along the lane, is the plantation 
house of one, who, in years agone, was Justice of the Quorum and mem- 
ber of His Majesty’s Council for the Province of Nova Caesarea. The 
golden sunshine of Spring bathes the lichen-grown, cedar-shingled, high- 
peaked roof, floods the red and blue glazed English brick, of which the 
mansion is built, drives from their hiding places in the overhanging eaves 
a colony of wasps, and in wild abandon penetrates the small-paned glass 
windows of a parlor, once the scene of gaiety, but now merely the home 
of memories. In the chiaro-oscuro of this room, where a stately hand- 
carved mantel tells of the ashes of back logs, yule-tide venison and toddy, 
two portraits look down upon former grandeur. One is a stiff, staring 
picture of the Justice, arrayed in all the finery of the days of the Georges, 
for be it known that the Justice was a Church of England man and 
attended St. Mary’s at Burlington. The other is a sweet-faced little 
Quaker girl, with blue eyes and hair that would curl in spite of the Meet- 
ing, who gave her heart and fortune to the Justice, and was even “read 
out” of the Society for his sake. In one corner is a pile of shells from 
the Pacific, over-topped by a cornucopia of dried ferns and grasses, a 
curled maple sofa near the door, a half dozen ball and claw-foot chairs; 
but what is of more interest, standing against the wall, and in a patch of 
sunlight, is the old desk. It was upon this First Day morning that my 
hostess, who, protesting against her great-great-grandfather’s Episco- 
palianism, having become a conscientious member of the Orthodox 
Society of Friends, turned over the old desk to my tender mercies. 

I am all alone save for the household cat, which furtively glances in 
at the door, and a certain presence upon the lawn—called door-yard in 
Quakerdom—a presence of more or less blackness, whose genealogical 
tree finds its roots among the slaves kept by the Justice. But the cat does 
not know, and the presence does not care, and for a few hours the desk 
is mine. 

Before me, in all the glory of polished Honduras mahogany, the old 
desk rises like some giant in the domain of household furniture. Its 
carved feet sprawled upon the floor grasp gilded balls, while sturdy legs 
support its huge body. With a quick turn of the wrist the lid falls for- 
ward and a feeling comes as if one were about to commit grand larceny 
in thus stealing the secrets of forgotten years. 

There are drawers, big and little, with pigeon holes separated by 
Doric—possibly they are lonic—columns, and an array of shiny brass 
knobs, which form the centers of xylographic sun bursts. A strange and 
musty odor permeates the room, for here are hidden yellow deeds and 
proprietary grants, on hand-made paper, bearing a licensed water mark, 
deer and pig skin parchments mouldy in a hundred creases, pieces of 
letters, a partial set of Poor Richard’s almanacks worth a knight’s ran- 
som, four or five dockets with judgments in pounds, shillings and pence 
rendered against forgotten defendants, and several packages wrapped in 
wall paper, very green and red and purple, and tied with home-made 
twine. 
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One of these packages, endorsed in a bold hand, which a century and 
a half ago made the criminals tremble, contained the simple announce- 
ment, ‘My Misseylaneous papers.” Here was the mine to be explored, 
and even upon the surface was found a treasure. One single sheet of 
paper told a story in these words, “Let a pardon be granted to Jane 
Smith for”—never mind the rest, and her name was not Jane Smith, save 
that the signature of William Franklin, New Jersey’s last Colonial Gov- 
erno1, was affixed. Tender hearted in such matters was the son of the 
famous Benjamin, for mindful of his own maternal origin, His Excellency 
could quickly pity and forgive a frail and helpless girl. Beneath lay a 
petition, drawn in a cramped hand, presented by a poor debtor cast into 
the common gaol of the county, to associate with murderers, counter- 
feiters, thieves, vagrants, idiots and lunatics. The debt was a paltry £3, 
for which he had suffered long in durance, and the petitioner prayed that 
he be allowed to indent himself to some freeholder, under the act of 1761, 
to the end that his labor should compensate the freeholder who would 
satisfy the claim. 

Several other petitions, couched in most respectful language, and 
abundantly capitalized, requested that their signers be recommended for 
the governor’s license to peddle and conduct the business of hawker and 
petty chapman. One poor fellow having lost his house, together with his 
lares and penates, called in the paper “housel goods, fixings and things,” 
urges that he may be permitted to compensate himself by license to beg 
upon the highways and within the chartered precincts, liberties and 
jurisdictions of the cities and boroughs of the colony. 

Among the receipted bills lies one sent out by an early “practitioner 
of ye art of physick and chirgury.” This reminder calls the Justice’s 
attention to the fact that Miss Mary, his daughter, was given a bolus 
cathartic with musk at two shillings and was afterward cupped with scari- 
fication at a like price. These charges recall the beginnings of the New 
Jersey State Medical Society, an organization composed of the most 
reputable professional men in East and West Jersey. Before its organi- 
zation, in 1766, the province was overrun with quacks and charlatans, 
who sold nostrums at every country fair, cured all manner of diseases and, 
if we may believe the newspapers of the day, all but attempted to raise 
the dead. To protect the medical profession from such abuses, and to 
regulate fees—a faint suspicion here of an early colonial “trust’’—the 
State Society was incorporated by act of the legislature. Nor were the 
law and medicine disassociated, for, by virtue of legislation in 1772, it was 
provided that all who desired to be licensed as physicians and surgeons 
should be examined by two justices of the Supreme court, aided by such 
proper persons as their honors should call to the assistance of the court. 
Indeed, that very amiable and corpulent physician, Dr. Isaac Smith, was 
an Associate Justice of the Supreme court during the Revolutionary 
War, and, in an addition to his patriotic services, found opportunity to 
examine some of the phvsicians who later became distinguished in the 
state. 

The modern outcry against lotteries, judging by a multitude of 
tickets in the old desk, failed to strike any sympathetic chord in early 
times. While there was legislation during the colonial period prohibiting 
general lotteries, this method of raising funds to promote educational, 
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charitable and philanthropic institutions was constantly employed. Here 
are tickets for a lottery to benefit the Trenton school attached to the First 
Presbyterian Church, tickets for the lottery to advance the cause of edu- 
cation at the College of New Jersey—now Princeton University—and 
others of a similar character. Unfortunately the Justice died too early 
to purchase a ticket in the lottery of 1792 legalized to benefit the Society 
for the Promotion of Useful Manufactures—the genesis of the now thriv- 
ing city of Paterson. Indeed, most of the substantial churches of the 
last century were built from the proceeds arising from the sale of lottery 
tickets—except, of course, the Quaker meeting houses. 

Thus through the long morning, as the fragrance from the violet 
bank is wafted through the open window, the story of the years that were 
is told by the old desk and its papers. The parlor has grown brighter, 
and even the stern portrait of the Justice seems to nod approval that he, 
which it represents, should not be forgotten. 

And now there are voices in the house. “The folkes is home fum 
meetin’, ”’ says the little black boy at my elbow; I close the window and 
shut the lid of the old desk. 

Once more the past is buried. 


FRANCIS B. LEE. 





Trenton, N. J., May 20, 1901. 


CHARGE TO GRAND JURY ON GAMBLING. 


(Monmouth Circuit, May 7, 1901.) 


FORT, J.: Some time in April Thomas Levins was committed to 
the county jail by a justice of the peace of this county, charged with the 
murder of his mother on March 1 last. His case was investigated by the 
court, and it did not appear that it was so clear to justify the court holding 
the prisoner without bail. The mother was burned to death either acci- 
dentally or otherwise. The actions of Levins were very suspicious, to 
say the least, both before and after the occurrence. The case is one which 
you should investigate. If there is guilt it is undoubtedly murder. 

Another case of which the court should speak is that in which Charles 
Herbert is charged with arson. The accused is in jail. It is stated that 
when the prisoner was arrested he was taken by a body of men, and a 
rope put about his neck, with intent to iynch him. The court hopes your 
investigations will find this not to have been the fact. It is reprehensible 
that such a thing can possibly occur in such a community as this. This 
is a state and county of law and order. The suggestion of such a thing as 
mob law, whatever the provocation, is revolting to our higher sense of 
enlightened civilization. 

A thorough and complete inquiry should be made into the causes of 
the several fires which have lately occurred at Matawan, in this county. 
They appear to have been of undoubted incendiary origin. It is to be 
hoped that the proofs will reveal the guilty parties that speedy punish- 
ment may follow their indictment. 

Term after term, gentlemen, the court has referred to the gambling 
places at Long Branch. That gambling has been carried on there in an 
open and notorious manner is unquestioned. The situation has reached 
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a point where it is now simply a question whether the-courts of Mon- 
mouth county are to abdicate and turn the county over to these criminals 
and their apologists, aiders and abettors. The test must be made now. 
Whatever power the county possesses must be employed. The gambling 
places along the Atlantic coast in this county must not open this summer, 
without knowing, if they do, that they will be dealt with as severely as 
the law permits. It seems impossible of comprehension that any one 
can countenance, to say nothing of endorse, these people in their open 
defiance of the criminal laws of our state. Have we fallen to this low 
estate? Is there to be no morality in this county? Who undertakes to 
assure protection to these gamblers and the keepers and inmates of the 
houses of ill fame that follow in their train? There is not a man in the 
county who would so far forget his self-respect as to let it be known he 
defended them. Still they openly run their existing handsome palaces 
and defiantly build new ones, filing the plans therefor, fully indicating 
their purpose, in the office of the clerk of the county, upon the very 
records of the court. Justice is not only blind but dumb that will allow 
such things. Is it upon the grand jury they rely? I have never lost faith 
in the grand jury system. I believe they will indict in all cases where the 
evidence requires it. How can it be otherwise? To so pretend is to say 
that a grand juror will sacrifice his conscience and add perjury to failure 
of duty. The people of this state have made it a part of our Constitution 
that betting on horse racing and gambling shall be forever a crime with 
us. This is a great county. Its priceless jewel is its location by the sea. 
Its wealth is largely dependent upon its prosperity for three months in 
each year. For three months of the year it is a city of from two hundred 
and fifty thousand to half a million people. 


Gambling, licentiousness, open brothels will work ruin. No perma- 
nent good ever comes from criminal practices. It is only moral principles 
which lay an enduring foundation. Nothing can ultimately destroy this 
fair county and bring desolation in its wake like the lax observance of 
law. Shall we drive away the good that we may become a paradise for 
criminals? A reputation for safe, moral, enlightened summer homes is 
what will make and increase the greatness of the beautiful and healthful 
Atlantic coast of Monmouth county. Virtue and crime cannot live 
together. “A house divided against itself cannot stand.” It must be all 
good or all evil. Which shall it be? It cannot be the latter without last- 
ing disgrace and the subversion of all law. It shall not be the latter if this 
court can prevent it. 


Under our system of government courts can do nothing without the 
aid of the grand jury. You stand between the criminal and justice. 
You cannot lawfully, but you can arbitrarily or corruptly, stay the law in 
its course. I have never yet found a grand jury, when it was brought face 
to face with the issue, which was willing to do that. I am convinced that 
the grand jurors of this historic county, proud of their ancestry and 
instilled with the principles of virtue and patriotism for a century and a 
quarter, will never countenance such a thing. 

What is there about a gambler, a thief, a pickpocket or a divekeeper 
that should excite your sympathy? Are they not outcasts, the moral 
lepers, the curse of our social and civil fabric? 
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The question of the continuance of these gambling places in this 
county has passed beyond one of the local concern. The good name of 
the people of the state is involved. The “supineness or worse” of the 
local authorities in allowing these gambling dens to exist and thrive 
brought from the Chief Executive of the state a request for the enact- 
ment of a law to meet and punish such dereliction of duty. 


Of course, gentlemen, you know, as the court does, that not one of 
these places could run an hour if the local officials, whose duty it is to 
keep laws enforced, enforced them. These places are open to every one; 
they could have entered and seen the illegal practices at any time during 
July and August of 1900. No one knows that better than they. They 
could have taken into custody any night the proprietors, the dealers, the 
players of the game. They could, under the authority of the criminal 
procedure act, have removed from these places all the tables and imple- 
ments of trade used for this nefarious business. They have not seen fit to 
do so. Knowing these facts the legislature just adjourned enacted a law 
which makes the mayor and chief of police guilty of a misdemeanor if 
they fail hereafter, after notice, to raid these places and arrest the inmates. 
It is the purpose of the court to see that the act of 1901 is strictly enforced. 


It will be unfortunate if it shall be necessary for the court to direct 
the prosecutor to employ special officers at the expense of the county, 
where local officers already exist, whose duty it is to detect the guilty. 
3ut the court will not hesitate to do so, if occasion arise, trusting to the 
high character of the citizenship of the county to appreciate the necessity 
and duty in the case, and to approve the expenditure. It is the hope of 
the court that this grand jury be remembeted in the history of this county 
as the one which redeemed the county from this curse. To attend this 
end it will be necessary to take an unusual course in your case, that will 
be to hold you in session from to-day until the opening day of the October 
term. The court will fix dates for you to sit in July, August and Septem- 
ber, if necessary, to consider complaints and present indictments. When 
you are ready to report the ordinary business of the term completed, the 
court will ask you to adjourn to a date most convenient for you in July, 
and then again toa date in August or early in September, as necessity may 
seem to require. It is my purpose to reside in this county during the 
Summer months to be of equally easy access as yourselves, and the work 
of the court will be done in these vacation months with the same discom- 
fiture which you may find it necessary to endure; but we will have the 
consolation that we are in the performance of a high public duty. 


The court is sure, gentlemen, that you will gladly, though regretfully, 
make this sacrifice, to attain an end so devoutly to be desired, the arrest, 
indictment and conviction of those who, if again allowed to open their 
criminal resorts, would make our coast the mecca of the gambler and 
the dissolute. 


Lawyers not infrequently come to ride in their own carriages from 
the clever way in which they have managed the conveyances of their 
clients. 
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NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Injunction—Motion to dissolve—Rehearing—Discovery—Defenses. 
—1. A motion to dissolve an injunction must be disposed of on a rehear- 
iug as of the time when originally submitted. 2. Where complainant 
obtained an injunction ex parte, and failed to file a replication and proceed 
to proofs after a sufficient answer had been filed, defendant was entitled 
to move to dissolve the injunction, though he had previously acquiesced 
in the injunction order pending the determination of the sufficiency of the 
answer. 3. Where the defendant in a suit to enjoin the trial of an action 
at Jaw filed an answer to which no exception was taken, the continuance 
of the injunction would depend on complainant’s right after discovery to 
obtain the relief because of defenses to the action not admissible at law, 
since discovery, so far as it was necessary to complainant’s defense, must 
be taken to have been made by such answer. 4. Where one of the parties 
to a contract was restrained from performance by injunction obtained by 
a third party, and was sued by the other party to the contract, who had 
no part in such injunction proceedings, for non-performance, the question 
of release from the obligation of the contract by reason of such injunction 
would be determined by the application of the same principles, both in 
courts of law and of equity, and the admissibility of that defense at law was 
not determined; hence an injunction against the trial of the suit at law, 
founded on the existence of defenses inadmissible at law, should be modi- 
fied so as to allow that action to proceed to final judgment. Gibbs v. 
Ward. (Mr. Elijah S. Cowles for the motion. Mr. D. J. Pancoast 
opposed). Opinion by EMERY, V. C., February 4, 1901. 


Injunction—Violation.—1. Where a temporary injunction restrained 
a traction company from erecting poles and stringing wires or other 
electrical conductors on certain land until the company acquired a 
right of way across the land by condemnation proceedings, the company, 
not having so acquired a right of way, was guilty of a violation of the 
injunction by suspending two feed wires across the land from poles out- 
side the boundaries of the land, which wires were used to conduct the 
electric current for the operation of the company’s railway. 2. Where, 
subsequent to the temporary injunction, the traction company obtained a 
deed of the one-fourth interest in a strip across the land from one of the 
tenants in common owning the land, and the consent of their tenant in 
possession to stringing the feed wires across such strip, and an assign- 
ment of the lease, which reserved to the lessors the right to permit the 
use of any land by a trolley railway line, such newly-acquired rights can- 
not be set up in contempt proceedings to affect the continued validity of 
the injunction pendente lite, or on final hearing without amendment of 
the record. Alcorn v. Newark & H. Traction Co. (Mr. John H. 
Winans for the application. Mr. R. V. Lindabury and Mr. Benjamin G. 
Demarest opposed). Opinion by EMERY, V. C., February 4, 1901. 


Quieting titl—Equity jurisdiction—Peaceable possession—Neces- 
sity—Where a defendant asserted title to an easement in a water course 
across plaintiff's premises, and had gone on the premises, without plain- 
tiff's consent, to repair the stream every year since 1879, and had 
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destroyed a gate erected by plaintiff to lessen the flow of the water, equity 
has no jurisdiction prior to a settlement of the question of defendant’s 
rights at Jaw, to quiet title to the easement, under an act giving jurisdic- 
tion in case plaintiff is in peaceable possession of the property. De Hanne 
v. Bryant. (Mr. B. W. Ellicott for complainant. Mr. J. H. Neighbour 
for defendant). Opinion by EMERY, V. C., February 4, 1901. 


Judgments—Priorities—Mortgages—Deeds—Confession of judg- 
ment.—1. Where a senior judgment creditor issues execution, but 
directs the sheriff to return it without levy, in order to found supplemental 
proceedings on it to reach assets not leviable, his judgment becomes 
junior not only to subsequent judgments under which executions are 
levied, but also to an intervening mortgage. 2. The right to treat 
a deed intended as a mortgage as such is mutual, and the grantee 
cannot be compelled by other creditors of the grantor to treat it 
as a deed, in the absence of circumstances creating an estoppel. 
3. Such grantee will not be compelled to treat it as a deed where 
it would be unjust to subsequent judgment creditors, who, though 
not answering in the action, are treated by all as actively pursuing their 
remedies. 4. That a mortgagee kept his mortgage from the record for 
five months at the mortgagor’s request does not invalidate it as against 
general creditors, in the absence of a fraudulent purpose, or other 
improper motive. 5. Act March 23, 1881 (P. L., p. 184), providing that 
the first proceeding on a bond and mortgage shall be a suit to foreclose a 
mortgage, does not apply where the mortgagor subsequently executes a 
warrant of attorney to confess judgment for the same debt with intention 
that judgment shall be entered at once. Andrus v. Burke. (Mr. Henry 
V. Condict pro se. Mr. R. S. Hudspeth for Fallon and other judgment 
creditors). Opinion by PITNEY, V. C., February 7, 1901. 


W itness—Competency.—1. To make a witness incompetent to testify 
to a transaction with or a statement by a decedent he must have been a 
party to the suit when objection was made to his testimony on such points. 
If he was not a party when such testimony was given, it cannot be stricken 
out in case he afterwards becomes a party. 2. A person who is presently 
entitled to substantially all of the benefits of a foreclosure suit if it be suc- 
cessful ought to be made a party complainant. 3. If such a person be not 
made a party to the suit in order that he may prove a transaction with a 
decedent which he could not do if he were a party, and his secret interest 
only appears in his cross-examination, his testimony is seriously dis- 
credited. His conduct is an imposition upon the court. 4. A donatio 
causa mortis should be proved by testimony which satisfies the court that 
there was an actual gift of the property in question by the decedent while 
under an apprehension of death. Snyder v. Harris. (Mr. William J. 
Thompson, Mr. U. G. Styron and Mr. Jonas S. Miller for complainant. 
Mr. William M. Clevenger for defendants, Edward P. Harris and George 
B. Harris. Mr. H. A. Drake and Mr. Edgar N. Black for defendant, 
Charles J. Costello). Opinion by GREY, V. C., February 7, 1901. 


Corporations — Authorizing bonds — Ratification — Evidence of 
indebtedness—Fraud.—1. Express authority given by the stockholders 
and directors of a corporation to prepare and execute mortgages for the 
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purpose of borrowing money gives an implied authority to prepare and 
execute bonds for payment of the money as one of the usual evidences of 
a loan, and execution of the mortgages, reciting the bonds, ratifies them. 
2. A corporation having authority to execute bonds, and its proper 
officers having actually executed and delivered them, and it having 
received, retained and used the consideration for the bonds, and paid 
interest on the bonds for years, omission of a formal resolution authoriz- 
ing their execution is no defense thereto. 3. Even if, under statutes 
making certain chattel mortgages void as against creditors, admissions 
therein as to indebtedness be not admissible against the creditors, the 
indebtedness, as an unpreferred claim, may be shown by the bonds 
attempted to be secured. 4. The mere fact that property bought for 
$17,000 at sheriff’s sale, on execution against a corporation, was resold 
to the reorganized corporation for $38,000, is not proof of fraudulent 
overvaluation, so as to affect the validity, as against the receiver of the 
latter corporation, of its bonds given on account of the transaction. 
Pomeroy v. New York Smelting and Refining Co. (Mr. William 
srinkerhoff for appellant. Mr Sherrerd Depue for receiver. Mr. War- 
ren Dixon and Mr. Moewy for creditors). Opinion by EMERY, V. C., 
February 11, 1901. 


Equity—Parties.—1. To an information by the attorney general 
on the relation of a municipality may be joined a bill by the municipality 
asking relief appropriate to it. 2. An information by the attorney general 
on the relation of a municipality charged that a grant by the riparian com- 
missioners to one of the defendants included land below former high- 
water’ mark, which was within the bounds of a public highway, and that 
the grantee was not the owner of the ripa in front of which said portion of 
the land lay, but had induced, by false representations as to its ownership 
or control of the ripa, the commissioners to make the grant. The relief 
sought was the abrogation of so much of the grant as was included in the 
highway. Held, that the municipality which had attempted to assert the 
public right in the highway by an action of ejectment against the said 
grantee, and had been met by a defense founded upon the said grant, 
might join its bill with the attorney general’s information, and upon such 
charges ask relief tending to prevent the use of such grant in defense to 
the said action. Attorney General vy. Central R. Co. of New Jersey. 
(Mr. Richard V. Lindabury for the demurrer. Mr. Frank Bergen 
opposed). Opinion by MAGIE, Ch., February 19, 1901. 

Wills—Life estate—Heirs.—1. Where testator gave all his property 
to his widow for her use, so long as she remained his widow, but on her 
merrying, the property to be divided among his children, with power in his 
executors, of whom the widow was one, to sell the real estate, if the 
widow’s necessities required it, for the benefit of the children, and stating 
that the omission to give any of his children anything was intentional, the 
widow took only a life estate, while the children took a vested interest. 
2. Where a will gave the executors, of whom testator’s widow was one, 
power to sell or dispose of the real estate, if the widow’s necessities 
required it, for the use and benefit of the children, a mortgage executed by 
the widow alone, the other executor being alive, is invalid, and cannot be 
set up to prevent partition by testator’s children on the widow’s death, she 
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having had a life estate. 3. The will having merely given the executor and 
executrix power to sell or dispose of the real estate, a mortgage thereof 
by the widow alone was invalid, since a power to dispose does not include 
a power to mortgage, and the mortgage could not be set up to prevent 
partition by the heirs. Dubois v. Van Valen. (Mr. Peter W. Stagg 
for complainants. Mr. C. B. Harvey for judgment creditors of John Van 
Valen. Mr. R. P. Wortendyke for mortgagee of widow. Mr. George 
R. Dutton for other creditors of widow). Opinion by PITNEY, V. C., 
February 20, 1901. 


Custody of child—Habeas corpus.—Whether a proceeding by a 
mother to recover custody of her daughter be regarded as a strict habeas 
corpus proceeding, or as a chancery one, in which the welfare of the girl 
is the controlling issue, all the court will do is to free her from restraint, 
if any exists, she being sixteen years old, and of requisite intelligence to 
make an election; having remained in a House of the Good Shepherd 
after expiration of the year for which she was sent there, and stated that 
she desired to remain there till she got more strength to resist temptation, 
and her mother not being able to support her, but purposing to put her 
out to service in nearly the same neighborhood as that in which she fell 
into immoral ways. In re Cunningham. (Mr. H. H. Snedeker for peti- 
tioner. Mr. W. J. Kearns for respondent). Opinion by STEVENS, V. 
C., February 23, 1901. 


Mortgages—Setting aside default decree—Surprise—Sufficiency of 
showing—Conditions on setting aside——1. On a complaint to foreclose, a 
decree pro confesso was taken, and a final foreclosure decree was rendered 
on a showing that a cancellation had been made by mistake. Thereafter 
an heir of the mortgagor petitioned to have the decree opened to allow a 
defense of payment. The petition stated that she did not defend because 
her attorney had stated that he would advise her further as to necessary 
steps, but the attorney stated that he had told her that she must advise 
him further. Held, that the decree would be opened on the ground of 
surprise, since the petitioner might have misunderstood her attorney. 
2. A showing of a cause of sufficient merit to be submitted to the court is 
a sufficient showing of merit to authorize the reopening of a final mort- 
gage foreclosure decree taken after a decree pro confesso. 3. Where an 
heir of the mortgagor asks to have a final foreclosure decree after a decree 
of pro confesso set aside on the ground that the mortgage has been paid, 
the decree will only be opened to admit the one defense alleged, and on 
condition of the payment of costs from the decree pro confesso till the 
filing of the petition to open the decree. Pike v. Henderson. (Mr. M. 
V. Bergen for complainant. Mr. William B. Knight and Mr. Samuel H. 
Richards for defendants). Opinion by GREY, V. C., March 6, 1901. 


Mortgages—Failure to record—Judgment—Priorities—N otice.— 
To prove that a judgment creditor knew of the existence of a prior mort- 
gage it was shown that he had held the note representing the judgment 
. debt for several years; that, when the debtor purchased the property cov- 
ered by the mortgage, it was generally understood that he bought it on 
credit, and the judgment creditor had reason to believe that the debtor 
had no money to pay for the property, and was making inquiries respect- 
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ing a mortgage, and expressing wonder that there was none on record, 
and he stated to one witness that he presumed that a mortgage was given 
from what he knew of the debtor’s financial condition. One witness 
testified that he mentioned to the creditor the fact of a mortgage having 
been given, but the creditor testified that he had no recollection of such 
conversation. Held, to show knowledge putting the creditor on inquiry 
as to the existence of the mortgage. Kline v. Grannis. (Mr. Richard S. 
Kuhl for complainant. Mr. A. A. Clark for defendant Corle). Opinion 
by REED, V. C., March 7, 1901. 


Quieting titlk—Recording act—Deed of assignment—Privity— 
Equity.—1. Under 1 Gen. St., p. 855, par. 14, providing that every con- 
vevance of land shall be void as against subsequent purchasers in good 
faith and for a valuable consideration unless recorded within fifteen days, 
an unrecorded deed executed by the assignor, honestly and in good faith, 
for a pre-existing debt, is valid as against an assignee for the benefit of 
creditors, claiming under a deed subsequently executed, since such 
assignee is not a bona fide purchaser for a valuable consideration. 2. 
Complainant conveyed certain lots to its president, who held the title sev- 
eral years, but never paid the consideration. The grantee, becoming 
embarrassed, agreed to reconvey the lots in payment of the original con- 
sideration, and afterwards did so; but before the deed was executed he 
mortgaged them, together with all his other real estate, to his successor, 
as trustee of certain estates to which he was indebted. Held that, even 
if complainant had a vender’s lien on the lots at the time the reconveyance 
was executed, its lien was thereby satisfied and merged in the fee, and by 
its acceptance of the deed the debt of the grantor was paid; hence its title 
under the deed was subordinate to defendant’s mortgage. 3. Where a 
mortgage to secure a valid debt by mistake of the mortgagor included 
lots which he did not intend to insert, but the mortgagee understood that 
all his real estate was to be included, the mortgage will not be reformed at 
the suit of a subsequent grantee of such lots, since the mistake was not 
mutual, and it would be inequitable to reduce the security held by the 
mortgagee without any payment of the indebtedness. Ocean Beach 
Ass’n v. Trenton Trust and Safe Deposit Co. (Mr. H. H. Wainwright 
for complainant. Mr. James Buchanan for defendant, Trenton Trust and 
Safe Deposit Co.) Opinion by EMERY, V. C., March 9, 1901. 


Equitv—Relief for fraud—Evidence—Remedy at law.—l. Where 
the whole frame of a bill of complaint is based upon charges of fraud, and 
defendants are brought in solely upon such charges, and the proofs fail to 
show any fraud, the bill must be dismissed, even if there be some evidence 
of an injury because of mistake. 2. Where damages, and not restoration, 
are sued for, because of an alleged contract obtained by an unauthorized 
misrepresentation, the action must be brought at law. Keen v. Maple 
Shade Land and Improvement Co. (Messrs. Carr & Stackhouse for 
complainant. Mr. D. J. Pancoast for defendants). Opinion by GREY, 
V.C., March 19, 1901. 

Decedent’s domicile—Change—Evidence.—Decedent was a marine 


engineer, and invested all of his earnings in property in New Jersey, 
where he stayed most of the time when on shore, and where his wife 
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resided, but he also had a room and spent a part of his time in New 
Orleans. In 1893 he and his wife separated, and decedent informed his 
relatives that he was going to New Orleans until he could make enough 
to pay the separation expenses. He was never taxed in New Orleans, 
and refused to vote there, because he did not wish to become a resident, 
and described himself in deeds and in his will as of New Jersey, but 
informed the colored woman who kept house for him in New Orleans 
that-he would buy a lot and build if she would stay with him, but failed 
to find a lot to suit him, and in 1897 returned North. Held, that the 
evidence was not sufficient to show that decedent ever acquired a domicile 
in New Orleans. Valentine v. Valentine. (Mr. Henry I. Budd for com- 
plainant. Mr. Norman Grey and Mr. Lewis Starr for defendants) 
Opinion by REED, V.C., March 29, 1901. 


Mortgages—Foreclosure—Sale.—1. It cannot be objected to con- 
firmation of a foreclosure sale that the representatives of a subsequent 
mortgagee whose mortgage was not completely satisfied by the surplus, 
ceased bidding because of statements of the master and the complainant’s 
solicitor that the amount already bid was sufficient to pay the subsequent 
mortgage, but the solicitor accompanied his statement with a caution not 
to rely on him, and it not appearing that there would have been a higher 
bid. 2. Confirmation of a foreclosure sale will not be denied because the 
complainant’s solicitor announced before the sale began that certain 
tracts advertised included some land which had been sold by the mort- 
gagor previous to his mortgage to complainants; no objection being inter- 
posed to the sale thereafter, and it not appearing that such statement was 
not true, nor that the sale of such tracts could have affected the security 
of the subsequent mortgage. Adams Exp. Co. v. Hoey. (Messrs. 
Applegate & Hope for objectors. Mr. Mahlon Pitney for complainants). 
Opinion by REED, V. C., April 5, 1901. 


Public improvements—Suit by laborers—Judgment—Procedure.— 
1. No personal judgment or decree will be made in a suit under the act of 
March 30, 1892 (2 Gen. St., p. 2,078), to secure payment to laborers, etc., 
engaged in the performance of work, etc., upon any public improvement 
in municipalities of this state. 2. The procedure under this statute is 
limited solely to ascertaining the rights of the parties in the lien thereby 
created on the contract price, and ordering payment therefrom accord- 
ingly, and is in the nature of a proceeding in rem. 3. The Court of 
Chancery has no jurisdiction of a purely legal claim for the payment of 
unliquidated damages. 4. An answer and cross bill, filed in a suit in this 
court under the above-named statute, setting up such a claim for 
unliquidated damages, will be stricken out, as seeking to introduce matter 
not within the jurisdiction of this court. Norton v. Sinkhorn. (Mr. Lin- 
ton Satterthwaite for complainant. Mr. Edwin Robert Walker for 
defendants). Opinion by GREY, V. C., April 6, 1901. 


Corporations—Bil!l by stockholders—Another suit pending.—1. A 
-bill filed by a stockholder of a corporation, averring that there are 
accumulated profits of its business not reserved for working capital unde 
the statute, and praying that its directors should meet and declare a divi- 
dend out of such accumulated profits, is not demurrable. 2. A plea 
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intended to present as a defense the pendency of another suit in a court of 
equity need not expressly aver that both suits are for the same subject- 
matter; it will be sufficient if it states facts from which it clearly appears 
that they are. 3. When such a plea is set down for hearing its averments 
must be examined, and, if they do not plainly show that the former suit is 
for the same subject-matter, and that the relief sought therein will be as 
beneficial to the complainant as that he seeks by this bill, the plea must 
be overruled. Griffing v. A. A. Griffing Iron Co. (Mr. Edward S. Grif- 
fing for complainant. Mr. James P. Northrop for defendants). Opinion 
by MAGIE, Ch., April 9, 1901. 


Sunday contract—Ratification—Deed.—1. A contract made on Sun- 
day is void ab initio and cannot be ratified. 2. A subsequent admission 
of the maker that he had precedently executed it is not such a re-creation 
of the contract as to give it efficacy. %. Nor is such a declaration, coupled 
with a denial of the binding effect of the instrument, a sufficient acknowl- 
edgment to justify a commissioner of deeds in indorsing a certificate that 
the maker acknowledged that he delivered the instrument as his voluntary 
act and deed, etc. 4. In a case where an officer empowered to take 
acknowledgments happened to be present and to overhear a dispute in 
which the maker of an agreement admitted that he had executed it, but 
denied its binding effect, and the officer stood by and listened, but did not 
address the maker or disclose his official character to him, the officer can- 
not rightfully certify that the instrument in question was by the maker 
acknowledged before him, etc. Riddle v. Keller. (Mr. Thomas E. | 
French and Mr. Lindley M. Garrison for complainant. Messrs. Repetto 
& Repetto for defendants). Opinion by GREY, V. C., April 10, 1901. 


Corporations—Stockholder’s suit—Unlawful combination—Plead- 
ing.—1. Where a stockholder owning a small portion of the stock of a 
corporation brings suit in equity for an alleged misconduct in the manage- 
ment of the corporation business, he must show a clear cause by distinct 
affirmative allegations, even if they include allegations of a negative char- 
acter. 2. A bill by a stockholder owning a small portion of the stock of 
a corporation, complaining of the policy thereof, should allege that neither 
himself nor his predecessor in interest ever acquiesced in such policy, 
since he would be bound by such acquiescence. 3. A stockholder’s bill 
which alleges that the authorized business of the corporation is the buying, 
refining and selling of sugar, but that the management is diverting its 
funds to the purchase, roasting and sale of coffee, is not sufficient to show 
that such act is ultra vires, but the portion of the articles of incorporation 
specifying the business of the company should be pleaded, since the 
allegation is but the pleader’s conclusion as to the effect of such articles. 
4. Where the allegations of a bill in equity are based on information and 
belief, a demurrer thereto is not an admission of the facts so pleaded. 
5. A stockholder’s bill asking for a discovery of the financial condition of 
the corporation, but which fails to allege that plaintiff has been refused 
such information, or an inspection of the corporation books, and which 
does not plead any portion of the articles of incorporation which relates 
to the stockholder’s right of inspection, is not sufficient to authorize the 
granting of a discovery by a court of equity. 6. Where a stockholder 
wishes a discovery of the financial condition of the corporation, his remedy 
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is not by bill in equity for discovery, but by mandamus to compel an 
inspection of the books, aided, if necessary, by a petition under the statute 
to compel the corporation to bring the books into the state for such pur- 
pose. 7. P. L., p. 293, requires directors of corporations to declare 
regular dividends of their accumulated profits, if any exist after reserving, 
over and above its capital, such sum as a working capital as may be fixed 
by the stockholders. A stockholder’s bill alleged the payment of a large 
dividend, but that the corporation also had a large accumulation of profits 
which should be distributed as dividends, but it was not stated that such 
sum was larger than the stockholders had fixed as a reserve. Held, that 
the bill was not sufficient to show that such accumulated profits should be 
distributed among the stockholders, since it would be presumed that such 
sum was reserved by the stockholders as a working capital. 8. The 
mere fact that a corporation has a large amount of surplus does not entitle 
a single stockholder to compel its distribution by a bill in equity. 9. 
Where a corporation is engaged in competition with a rival corporation, 
and there is nothing to show bad faith or palpably bad judgment on the 
part of its directors, a court of equity, at the suit of a stockholder, will not 
enjoin it from selling its products for less than the cost thereof, since it is 
a question for the corporation, and not for the courts. 10. A stockholder 
cannot enjoin a corporation which is engaged in refining and selling 
sugar, from selling its product below cost, on the ground that it is doing 
so for the purpose of forcing a rival concern into an unlawful combination, 
since neither of the corporations has a natural monopoly, and the public 
cannot object to their acting in combination. Trimble v. American Sugar 
Refining Co. (Mr. J. B. Gleason for complainant. Mr. Thomas N. 
McCarter, sr., and Mr. Robert H. McCarter for defendant). Opinion by 
PITNEY, V.C., April 11, 1901. 


Suit against lunatic—Opening decree.—Complainant having, with 
knowledge that defendant was a lunatic, obtained an assignment of a 
mortgage given by her, and having obtained a decree pro confesso for 
foreclosure without having a guardian appointed for her, and without the 
knowledge of her relatives, except one with whom he had colluded, the 
decree will be opened, and the complainant will be compelled to assign 
the mortgage to a person obtained by defendant on payment of the sum 
paid by complainant, with interest, complainant paying the costs. 
Ammon v. Wiebold. (Mr. M. Armstrong for complainant. Mr. M. T. 
Rosenberg for defendant). Opinion by PITNEY, ¥. C., April 19, 1901. 


Judgment creditors—Priorities—Return of execution.—1l. Where 
creditors obtain judgments and make levies, and then bring suits to set 
aside fraudulent conveyances, which are void as to them all, their priori- 
ties in the property conveyed are in the order of their levies, without 
regard to the order in which they filed suits to set aside the conveyances; 
the assets being legal assets. 2. The priorities of creditors who obtain 
judgments on which executions are issued and levies made on land, con- 
‘veyances of which they then sue to set aside as fraudulent, are not affected 
by the fact that in certain cases the executions were returned, with the 
levies annexed, to the effect that they were unsatisfied. Kinmouth v. 
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White and other cases. (Mr. S. A. Patterson for creditors who filed the 
first bills. Mr. Frank Durand for .other creditors). Opinion by PIT- 
NEY, V. C., April 20, 1901. 


Foreclosure sale—Confirmation.—Complainant resists the confirma- 
tion of a sale of mortgaged premises by the sheriff under decree of fore- 
closure, on the ground that he had given instructions to his solicitor, who 
attended the sale for him, which instructions, if followed, would have 
resulted in the purchase of the premises for complainant and benefited 
him. Held: 1. That no sufficient evidence appears of any neglect or 
violation of any instructions given the solicitor. 2. That if instructions 
were given, and not followed, a purchaser at the sale will not be deprived 
of the benefit of his purchase, unless he knew of the instructions, and of 
their violation, or had information putting him on inquiry, and the price at 
which he purchased was grossly below the fair market value. Zimmer- 
man v. Place. (Mr. Herbert A. Drake for complainant. Mr. Samuel 
W. Beldon for purchaser). Opinion by MAGIE, Ch., April 16, 1901. 


Wills—Perpetuities—Executors. —1. A testator gave to his executor 
in trust $1,000, the interest thereof, less the taxes, to be applied to keeping 
his burial plet in C. graveyard in good order, and any surplus remaining 
to be used to repair fences around the graveyard. Held, void, as an 
attempt to create a perpetuity, being neither a charitable bequest nor a 
gift to a cemetery association, within 1 Gen. St., p. 351, Sec. 14, empower- 
ing incorporated domestic companies or associations to take and hold 
property given in trust, and to apply the income thereof for the improve- 
ment, repair and embellishment of such cemetery. 2. Where an 
executor’s final accounting was delayed by litigation, and he derived no 
benefit from the retention of money held for the payment of a legacy 
subsequently declared invalid, meanwhile making all requested advances 
to exceptant, he is not chargeable with interest for failure to invest such 
money pending final settlement. In re Corle. (Mr. A. A. Clark for 
executor. Mr. William J. Backes for respondent). Opinion by REED, 
V:C., April 18, 1901. 

Municipal corporation—Control of streets—Street railroad. 1. A 
municipal corporation which is empowered by its charter to regulate its 
streets, and to prescribe the manner of their use by any person or cor- 
poration, has exclusive power to determine in the first instance how the 
space within the bounds of the highway shall be appropriated to the 
varied uses of the highway. 2. A general ordinance prescribing a cer- 
tain width of the sidewaik in avenues of a certain width is modi- 
fied by a subsequent special ordinance making a different disposition of a 
particularly named avenue. 3. A trolley railway track, laid in accord- 
ance with the direction of the special ordinance, will not be enjoined from 
operation because its location works inconvenience and injury to the 
abutting owners. 4. If the municipality has so unreasonably appro- 
priated the divisions of the highway as to work injury to the abutting 
owners, their remedy is not in equity, but in the courts of law, which 
supervise the action of inferior jurisdictions. 5. A mandatory injunction 
will not be decreed where the legal rights of the complainants are disputed 
and unsettled, and where the acts complained of are adequately remedia- 
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ble in the courts of law. Budd v. Camden Horse R. Co. (Mr. F. D. 
Weaver and Mr. John W. Wescott for complainants. Mr. E. A. Arm- 
strong for defendants). Opinion by GREY, V. C., April 27, 1901. 


Easements—Interference with light and air—Injunction—1. Where 
a building having an easement of light and air pertaining to certain win- 
dows is raised, by which the location of the windows is substantially 
changed, the easement is not continued as to such windows in their new 
position. 2. Where windows to which an easement of air and light per- 
tains are permanently closed for over 40 years, and no effort to reopen 
such windows has been made, equity will not enjoin the erection of a 
building on an adjoining lot which will interfere with such easement if it 
still exists. Johnson v. Habne. (Mr. Lindley M. Garrison for com- 
plainant. Mr. A. C. Denman and Mr. F. R. Burnham for defendants). 
Opinion by EMERY, V. C., April 24, 1901. 


Mortgages—Foreclosure—Sale—Receivers—1. Under Chancery 
Act, Sec. 152, authorizing an immediate sale in a foreclosure suit of 
premises likely to deteriorate in value pending the suit, the depreciation 
in value of a farm attending the removal of crop therefrom is not ground 
for an order of immediate sale. 2. That property mortgaged has 
decreased in commercial value, incident to a general decrease of farm 
values, and that the mortgagor did not pay the interest, which was due 
to failure in crops, is not ground for the appointment of a receiver in pro- 
ceedings to foreclose. Horner v. Dey. (Mr. Charles K. Chambers 
for complainant. Mr. Aaron V. Dawes for defendants). Opinion by 
GREY, V. C., April 30, 1901. 


> 

Contempt—Failure to pay alimony.—Before proceedings for con- 
tempt for failure to pay alimony can be maintained, petitioner, having an 
unexhausted levy on lands, impeded only by a judgment claimed by her 
to be fraudulent, must test the fraudulent character thereof by independ- 
ent proceedings. Flower v. Flower. (Mr. A. H. Swackhamer for com- 
plainant. Mr. J. Boyd Avis for defendant). Opinion by GREY, V. C., 
May 4, 1901. 


Vendor and purchaser—Specific performance—Incumbrances.—1. 
Where the description of land contracted to be sold in an option is suf- 
ficient to identify the land with reasonable certainty, the option is suf- 
ficient to sustain a bill for specific performance. 2. Where the owner of 
land gave an option on August 24, 1899, agreeing to convey the same on 
acceptance of the option at any time within one year, provided written 
notice of the acceptance was given at least thirty days prior to the expira- 
tion of the year, and notice of acceptance was given on July 23, 1900, the 
owner thereby became absolutely bound to convey to the purchaser. 3. 
The owner of land heavily incumbered gave an option to convey it to 
complainant on her acceptance at any time within one year, agreeing to 
deliver a deed with full covenants of warranty, but, believing he would 
be unable to discharge the incumbrances, he executed another option to 
defendant on a larger tract, including the land first sold, which defendant 
accepted, and received a conveyance, with notice of plaintiff's option. At 
the time of the conveyance the purchase money was distributed among: 
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the incumbrancers, and releases executed by them, all of which were in 
terms made to the original owner of the land, defendant refusing to pay 
the purchase price, except as it might be applied in his presence to 
secure the releases. Held, that such payment and application of the 
purchase price discharged the incumbrances, and merged the same in the 
title to the property conveyed by the owner to defendant, and hence he 
was not entitled to claim subrogation to the original rights of the incum- 
brancers on being compelled to specifically perform the option given by 
the owner to complainant. Brooks v. Wentz. (Mr. Robert H. McCar- 
ter for complainant. Mr. James Steen and Mr. Edmund Wilson for 
defendants). Opinion by STEVENS, V. C., May 1, 1901. 


Fraudulent conveyances—Evidence.—1. A voluntary conveyance of 
lands, made by a debtor, without consideration, is void as against existing 
creditors, irrespective of the value of the debtor’s interest in the lands 
conveyed. 2. A debtor who was under pressure to pay his debt con- 
veyed all his property, save one piece of land, to his brothers, and then 
offered this piece and another lot, part of the land conveyed, upon certain 
prescribed terms, to his creditor, in payment of his debt. When the 
creditor refused the terms dictated by the debtor, the reserved lot was at 
once conveyed to one of the brothers, so that the debtor had no property 
remaining in his name. The brothers knew of this plan when they 
accepted their convevances. Held, that the transaction was a hindering 
of the creditor in the collection of his claim, and obnoxious to the statute 
of frauds. Hancock v. Elmer. (Mr. Walter H. Bacon for complainant. 
Mr. D. J. Pancoast for defendants). Opinion by GREY, V. C., May 9, 
1901. 


Corporations-—Purchaser of stock—Injunction.—A stockholder in a 
mining corporation sought to restrain the company from purchasing the 
stock of two other companies located in the same district, averring that 
the price at which the stock of such companies was to be absorbed was 
grossly excessive; that the companies were engaged in numerous and 
heavy litigations involving many millicns of dollars; that some of the 
officers and directors in defendant company were largely interested in the 
other companies. Affidavits were presented by complainant as to the 
value of the stock of such companies, to show the excessiveness of the 
price to be paid for the stock; but such affidavits gave no lists of the prop- 
erties owned by either of the companies, or any estimates of the amount 
of ores therein. Defendant company presented affidavits showing that 
the properties were especially valuable to it, and that the stocks of such 
companies had a market value greater than that at which it was alleged 
they were to be purchased, and the companies paid regular dividends. 
The directors alleged to be interested in the companies were without 
power to purchase the stock without the consent of the stockholders in 
defendant company. Complainant owned a small fraction of the stock of 
the company, and the majority of the stockholders did not object to the 
proposed purchase. Held, that an injunction to restrain the proposed 
purchase should be denied. Geer v. Amalgamated Copper Co. (Mr. I. 
S. Taylor, Mr. fF. McGee and Mr. Franklin Bien for complainant. Mr. 
R. V. Lindabury, Mr. C. L. Corbin and Mr. John a. Carver for defend- 
ant). Opinion by PITNEY, V. C., May 16, 1901. 
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Mortgages—Foreclosure.—A purchaser of mortgaged premises at 
foreclosure cannot have a writ of assistance where there is a question 
whether section 78 of the chancery act (1 Gen. St., p. 387), relating to the 
foreclosure of mortgages, makes the decree in foreclosure suit binding 
against a purchaser from a defendant named in the bill before issuance or 
service of subpoena on such defendant, as the writ is only granted against 
parties clearly bound by the decree. National Building and Loan Ass'n 
v. Strauss. (Mr. Geerge H. Lambert for the motion. Mr. C. C. Biack 
opposed). Opinion by EMERY, V. C., May 18, 1901. 

Judgment—Effect—I nsurance.—1. Finding in an action on a fire 
policy that it was intended to be issued and delivered in its present form, 
when the parol condition that concurrent insurance be obtained was com- 
plied with, precludes a contention, in suit to enjoin the judgment, that the 
agreement was that the condition be written in the policy. 2. Facts 
occurring and being within complainant’s knowledge before the filing of 
the original bill should be introduced by application to amend the bill, 
and, being introduced by supplemental bill, render it demurrable so far 
as based thereon. 3. In equity, as well as law, cancellation by the 
insurer, of its own accord, of a fire policy, and retention of the pro rata 
proportion of the premium as on a valid policy, as allowed by the policy, 
is an affirmance of the validity of the policy. 4. No different effect than 
an affirmance of the validity of a fire policy is to be given to cancellation 
thereof, after a fire, by the insurer, of its own accord, and retention of the 
pro rata proportion of the premium, as on a valid policy, by the declara- 
ticn of the insurer that the cancellation was made expressly subject to the 
final settlement of the claim for loss, and that in retaining the earned pre- 
mium and returning the balance it did not intend to recognize the policy 
as binding for any greater proporticn of the loss than its pro rata share, 
and that it protested it was not liable for any greater amount, and was 
not to be understood as assuming any greater liability than the pro rata 
amount offered by it, and that this was understood and assented to by 
insured. Commercial Assur. Co., Ltd., of London v. New Jersey Rubber 
Co. (Mr. R. V. Lindabury for complainant. Mr. R. S. Kuhl and Mr. 
Rellstab for defendant). Opinion by EMERY, V. C., May 18, 1901. 

Voluntary settlement—Mistake—Revocation.—Where a mother, at 
the time of making a voluntary settlement for her daughter, did not under- 
stand that the deed was so drawn that she could not revoke it at pleasure, 
and did not understand the practical effect and consequences of all the 
provisions thereof, she was entitled, as against the daughter and, her chil- 
dren, also beneficiaries under the settlement, to a decree annulling the 
deed, except so far as it had been acted on in good faith to such an 
extent that the parties could not be placed in statu quo. Grant v. Baird. 
(Mr. Sherrerd Depue for complainant. Mr. John R. Hardin f-r infant 
grandchildren). Opinion by PITNEY, V. C., May 24, 1901. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


( Abstracts of Recent Opinions). 

False pretenses—Indictment—Evidence.—1. An _ indictment for 
obtaining money by tlie false pretense that a certain lot of land was unin- 
cumbered should negative the pretense by stating the incumbrance which 
existed, but a general averment that the pretense was false will be deemed 
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sufficient after verdict. 2. If, after contracting to convey a lot of land to 
A, and obtaining from him part of the price by the false pretense that the 
lot is unincumbered, the defendant conveys the lot to a stranger, that 
fact may be proved, on trial of an indictment for the false pretense, as 
evidence of the defendant’s intention to defraud A by making the pre- 
tense. State v. Luxton. (Messrs. McEwan & McEwan for plaintiff in 
error. Mr. James S. Erwin for the state). Opinion by DIXON, J., 
March 4, 1901. ‘ 


Trustees—Accounting.—A bill against two trustees to compel each 
to account for so much of the proceeds of certain property as came into 
his hands was filed by one who was entitled to an aliquot part of each 
fund. Held, that neither of said trustees could complain because the 
person who was entitled to the remainder of each fund was not made a 
party, nor could either of the defendants file a cross bill for the purpose 
of calling upon the other defendant to account for the fund in his hands. 
McClain v. Babbitt. (Messrs. Corbin & Corbin for appellants. Mr. H. 
H. Wainwright for respondent, Stout. Messrs. Hawkins & Durand for 
respondent, McClain). Opinion by GARRISON, J., March 4, 1901. 


Tax deed—Construction—Covenants of warranty—Municipalities— 
Powers.—1. The word “demise” in the operative words of conveyance in 
a tax deed made by the officers of a municipality pursuant to the pro- 
visions of the general act concerning taxes (P. L. 1879, p. 340; Gen. St., 
3,354), does not import a covenant for quiet enjoyment. 2. The power 
to execute a tax deed under said act does not carry with it authority to 
make covenants of warranty therein. Such covenants are ultra vires and 
do not bind the municipality. 3. In construing a grant of power to a 
municipality an implied power will not be held to exist unless it is neces- 
sarily or fairly implied in, or incident to, the powers expressly granted. 
4. Any fair or reasonable doubt concerning the existence of such a power 
in a municipal corporation is resolved against the corporation, and the 
power is denied. Meday v. Mayor, Etc., of Borough of Rutherford. 
(Messrs. Copeland, Luce & Kipp for plaintiff in error. Mr. John M. Bell 
for defendant in error). Opinion by HENDRICKSON, J., March 4, 
1901. 


National Banks—Taxation of stock—Trust companies.—1. By the 
provisions of section 5,219 of the federal statutes respecting national 
banks, the shares of their stock may be taxed to the owners thereof by 
the states, subject to the restriction that such taxation shall not be at a 
greater rate than 1s assessed upon other moneyed capital in the hands of 
individual citizens of such state. This restriction having been construed 
by the federal courts to relate to such other moneyed capital as, by its use, 
comes into competition with the business of national banks, the owners 
of national bank stock may require the courts to consider and determine 
whether such other moneyed capital is taxed by state laws at a less rate 
than is imposed thereby upon national bank stock. 2. By our law 
owners of national bank stock are to be taxed thereon at its true value. 
Trust companies organized under our law are authorized to engage in 
business which is in competition with the business of national banks, and 
are to be taxed to the amount of their capital stock issued and outstand- 
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ing. 3. Whether, if by the correct construction of the trust companies 
act such companies are to be taxed upon the par value of their stock, and 
no more, the discrimination against national bank stock which will result 
when the stock of trust companies has a higher value than par is violative 
of the restriction of section 5,219, or whether the relief of the owners of 
national bank stock from assessment excessive in amount is only to be 
had when it appears that such excess in fact exists in any particular case, 
held not to be necessary to decide. 4. By the true construction of the 
trust companies act the tax is to be imposed upon such companies as to 
the whole number of the shares of stock issued and outstanding, not at 
their par, but at their real, value. Mechanics’ Nat. Bank of Trenton v. 
Baker, Tax Receiver. (Mr. William M. Lanning for plaintiff in error. 
Mr. John Rellstab for defendant in error). Opinion by MAGIE, Ch., 
March 4, 1901. ; 


Wills—Construction—Property devised—Realty—1. The intention 
of a testator is to be collected from all parts of the will, and it must be 
clear, or else the heir at law will not be disinherited. 2. The words, “All 
the rest and residue of my property, personal or mixed, wheresoever sit- 
uate, which I now own, and any or all accumulations therefrom, I give, 
devise and bequeath,” etc., will be held to pass only personal and mixed 
property, and not the real estate af which the testatrix died seized. 3. 
‘While the testatrix uses the words, “All the rest and residue of my prop- 
erty,” and the word “devise,” yet, in view of the words “personal and 
mixed,” immediately following “property,” they will be held to qualify 
and define the kind of property intended to be disposed of by the will; 
and no broader signification will be given to the words “personal and 
mixed” than their usual technical meaning conveys. This leads to the 
result that the decree of the Court of Chancery should be reversed in so 
far as it determines that the real estate of which Mrs. Riggs died seized 
passed under her will to Amelia K. Worrall. Miller v. Worrall. (Mr. 
John R. Hardin and Mr. Cortlandt Parker for appellants. Mr. Frederick 
I’, Guild for appellees). Opinion by FORT, J., March 4, 1901. 


Mechanics’ lien—Diligent prosecution—Corporation—Receiver— 
Revival—Summons—Service.—1. Plaintiff filed a mechanics’ lien on the 
property of defendant corporation. Summons was issued and declaration 
filed as required by a statute, but no judgment was entered pursuant to 
defendant’s default for more than a year from the date of the filing of the 
declaration. On the day the lien claim was filed, the defendant company 
went into the hands of a receiver. Held, that the lien was not discharged 
under Gen. St., p, 2,074, providing that a mechanics’ lien shall be dis- 
charged if the claimant fail to prosecute his claim diligently within one 
year from the date of issuing the summons, since after the appointment of 
a receiver it would have been useless for the plaintiff to enter judgment, 
and hence diligence would not require it. 2. Where, in a petition to open 
a judgment, no allusion was made to the manner in which the summons 
was served, nor any evidence offered or called for on that subject, an 
objection to the mode of service will not be entertained on appeal, since 
the imperfection in service might have been cured by testimony in the 
trial court. Ennis v. Eden Mills Paper Co. (Mr. C. L. Corbin and Mr. 
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R. P. Wortendyke for plaintiff in error. Mr.. Mahlon Pitney and Mr. 
John BL. Vreeland for defendant in error). Opinion by DEPUE, J., 
March 4, 1901. Dixon, Collins, Bogert and Voorhees, JJ., dissenting. 


Sewer assessments—Levy—Certiorari— Whenever a sewer has been 
constructed in any municipality of this state at public expense, and the 
assessment levied for benefits thereby conferred has been removed by cer- 
tiorari to the Supreme court, the act of March 23, 1881 (Gen. St., p. 
3,404), and the act of February 19, 1895 (Gen. St., p. 2,138), authorize that 
court to levy upon the property of the prosecutors an assessment for 
such benefits, in accordance with the directions of said act of 1895. 
Brown v. Town of Union. Morgan v. Same. (Messrs. Abel I. Smith & 
Mabon and Mr. Charles L. Corbin for plaintiffs in error). Mr. Horace L. 
Allen and Mr. R. V. Lindabury for defendant in error). Opinion by 
DIXON, J., March 4, 1901. 


Authority of agent—Contract—Where an agent was employed to 
negotiate a mortgage loan for his principals upon their property, by a 
writing which also authorized him to bind them to pay for making “com- 
plete searches” of the title to premises proposed to be mortgaged, it was 
held that an agreement by him, assuming to act as their attorney with the 
loaning company, that he would arrange for giving it “clear title insur- 
ance, with the mortgage security,” was ultra vires of such written author- 
ity. Giltinan v. Lehman. (Mr. G. A. Bourgeois for plaintiffs in error. 
Mr. Norman Grey for defendant in error). Opinion by VREDEN- 
BURGH, J., March 5, 1901. 


- Mutual benefit association—Power of officers—Waiver of by-laws— 
Parol evidence.—1. Where the constitution and by-laws of a mutual 
beneficial association limit the appointment of its officers and the scope of 
their powers and duties, and forbid the alteration or amendment of such 
constitution except by the governing body in the mode therein provided, 
and where the members of such association have agreed as part of their 
contract of membership to strictly comply with the laws, rules and regu- 
lations of the association, the officers thereof have no power to waive the 
provisions of such by-laws as relate to the substance of the contract 
between the individual member and his associates in their corporate 
capacity. 2. In a suit by the wife of a member of such an association, 
who was the beneficiary named in the certificate, to recover the amount 
of the death benefit named therein, evidence of parol declarations of the 
secretary to the plaintiff waiving the plaintiff of assessments for death 
benefits required by the by-laws until such time as she should find out 
whether her husband was dead or alive, were admitted in evidence by the 
trial judge over objection. Held, on review, that this was error. 
Kocher v. Supreme Council Catholic Benev. Legion. (Mr. Clarence D. 
Meyer for plaintiff in error. Mr. Samuel F. Bigelow for defendant in 
error). Opinion by HENDRICKSON, J., March 5, 1901. Depue, C. 
J., and Van Syckel, Bogert and Krueger, JJ., dissenting. 


Statutes—Validity—General laws—Cities—1. Act February 28, 
1901, providing that all municipal officers required to be elected shall be 
voted for and elected on the first Tuesday after the first Monday of 
November in each year, and with the same registration, and on the same 
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official ballots, required by law for the election of state and county 
officers, and not otherwise, and fixing the terms of officers elected or 
appointed in cities, and the manner of their appointment, is not uncon- 
stitutional, as being special and local, regulating the internal affairs of 
cities, in contravention of Const., Art. 4, Sec. 7, Par. 11, prohibiting pri- 
vate, local or special laws regulating the internal affairs of towns and 
counties, since cities are a distinct class, and, within the common law 
classification, laws relating to their internal affairs are general. 2. Act 
approved February 28, 1901, entitled “An act relative to the time of 
election, appointment and terms of office of officers elected or appointed 
in cities of the state,” which changes the time for the election of city 
officers from Spring to Fall, does not violate Const., Art. 4, Sec. 7, Par. 4, 
requiring that every law shall embrace but one object, which shall be 
expressed in the title, because it extends the terms of office of the several 
city officials holding office at the passage of the act until successors could 
be elected under the act, which was not specified in the title, since such 
extension was cognate to the matter legislated on, and embraced in the 
title of the act. State ex rel. Boorum v. Connelly. (Mr. Samuel Kalisch 
for plaintiff in error. Mr. Thomas N. McCarter for defendant in error). 
Opinion by DEPUE, C. J., April 22, 1901. 


Injury to emplovyee—Assumption of risk.—1. An employee assumes. 
all the risks of his employment against which he may protect himself by 
ordinary observation and care. 2. The refusal of a trial judge to charge 
the jury a request which does not embody, either in express legal terms, or 
in those of equivalent effect, a correct proposition of law pertinent to the 
case, is not error, and an effect not inherent in the terms themselves will 
not, after verdict, be imparted to them by a reviewing court. 3. A 
request to charge that “even if the switch target was insufficient, yet if 
from his running so many years past it, while in this condition, the plain- 
tiff’s intestate knew, or should have known, of its defective condition, he 
is held in law to have assumed the risk of its insufficiency, and the defend- 
ant in that case is relieved from responsibility for it,” is not a sound legal 
proposition, but is erroneously broad and indefinite, in that it fails to 
define with sufficient precision the degree of care or observation which 
the law requires of the intestate before the consequences of knowledge of 
the defective condition of the signal may be imputable to him, or he be 
chargeable in law with an assumption of the risk of its insufficiency. 
Durand’s Adm’x v. New York & L. B. R. Co. (Messrs. Applegate & 
Hope and Mr. Alan H. Strong for plaintiff in error. Messrs. Hawkins & 
Durand and Mr. Robert H. McCarter for defendant in error). Opinion 
by VREDENBURGH, J. Magie, Dixon, Hendrickson, Garretson and 
Adams, JJ., dissenting. 


Manslaughter—Assault and battery—On an indictment for man- 
slaughter, framed under section 36 of the criminal procedure act (P. L. 
1898, p. 866), which charged only that the defendant did “feloniously kill 
and slay” the deceased, a conviction for assault and battery cannot be 
supported. State v. Thomas. (Mr. Thomas S. Henry for plaintiff in 
error. Mr. Chandler W. Ricker for the state). Opinion by DIXON, J., 
March 4, 1901. 
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Insolvent corporation—Franchise tax.—A franchise tax levied by the 
state during the receivership of an insolvent corporation is entitled to pay- 
ment in preference to the liabilities incurred by the receiver in carrying on 
the business of the insolvent corporation, but not to payment in prefer- 
ence to the receiver's allowance and the expenses of winding up the cor- 
poration. Chesapeake & O. Ry. v. Atlantic Transp. Co. (Mr. S. H. 
Grey, Attorney General, for the state. Messrs. Corbin & Corbin for 
receiver). Opinion by GARRISON, J., March 4, 1901. 


Liquor license.—Transfer.—A liquor license was transferred and 
thereafter a mortgagee of the original holder, who claimed an interest 
therein, filed a petition for the revocation of the transfer. A rule to show 
cause was made on the licensee, who filed an affidavit in answer to the 
rule, but the transfer of the license was revoked without any further hear- 
ing. Held, that the order of revocation would be set aside as having 
been made without a judicial hearing. State, Beitzel, Prosecutor, v. Ct. 
of Common Pleas of Hudson Co. (Messrs. McEwan & McEwan for 
prosecutor. Mr. James A. Gordon for defendants). Argued before 
Garrison and Garretson, JJ. PER CURIAM, March 4, 1901. 


sill for accounting—Notice of hearing.—A respondent to a petition 
filed praying for an accounting of money received by the respondent and 
for the paying over of the same is entitled to a notice of all hearings in the 
cause. Tate v. Macdonald. (Mr. Samuel J. Macdonald pro se. Mr. 
Jerome D. Gedney for appellee). Opinion by GARRETSON, J., March 


4, 1901. 


Limitations—Suspension—Priorities—1. When a claim is submitted 
to the jurisdiction of a court for determination, the common statute of 
limitations and the analogous bars and presumptions in equity and at law 
are regarded, for ali purposes of the pending litigation, as having ceased 
to operate against the claim, so that, if it be not then barred, the subse- 
quent lapse of time will not defeat it. 2. Between parties holding claims 
equally equitable, he who has also the legal title must prevail, when 
required to defend his rights in a court of equity. Forman v. Brewer's 
Ex’rs. (Mr. H. A. Drake for appellants. Mr. S. H. Grey for respond- 
ent). Opinion by DIXON, J., March 4, 1901. 


Mortgage—Reformation.—After a corporation has been adjudged 
insolvent, and a receiver appointed to wind up its affairs, a mortgage 
given by the corporation, while insolvent, to prefer some of its existing 
general creditors, which, through a mistake of the draftsman, conveyed 
only a life estate in its real property, ought not to be reformed by a court 
of equity so as to embrace the fee, when it appears that the mortgagees 
did not act to their detriment on the supposition that the mortgage con- 
veyed the fee. Miller v. Savage. (Mr. John Griffin for appellant. 
Messrs. Wall & Green for respondent). Opinion by DIXON, J., March 
4, 1901. 


Specific performance—Contract of corporation.—A special commit- 
tee of the board of directors of a private corporation, being empowered 
by the board to contract for the sale of the shares of stock in another 
company owned by the corporation, stipulated in the contract whic 
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they made that the members of the committee should personally have an 
option to deliver their own shares in the same company to the same 
vendee at the same price. Other stockholders of the corporation also 
owned shares in the same company, but ne such option was secured for 
them. Held, that the court would not decree specific performance 
against the objection of the corporation and its stockholders. Kelsey v. 
New England St. Ry. Co. (Mr. Flavel McGee, Mr. Samuel C. More- 
house, Mr. Charles E. Morgan, Jr., and Mr. John G. Johnson for appel- 
lant. Mr. Charles L. Corbin and Mr. William W. Cook for respondents). 
Opinion by DIXON, J., March 4, 1901. 


Fixtures—Sale of freehold—Where fixtures have been constructively 
severed from the freehold, but their physical annexation is permitted, by 
the purchaser of the realty and of the fixtures, to remain undisturbed, the 
execution, by such purchaser, of a subsequent conveyance of the realty, 
in which the fixtures are not referred to either by way of transfer or of 
reservation, is a constructive reannexation of the fixtures to the freehold, 
and makes them a part thereof. Solomon v. Staiger. (Mr. H. W. Lewis 
and Mr. G. A. Bourgeois for plaintiff in error. Mr. W. M. Clevenger for 
defendants in error). Opinion by GUMMERE, J., March 4, 1901. 


Appealable order—Improvement of land held in trust.—1. An order 
made by the chancellor under the “Act empowering executors and trus- 
tees, holding land and real estate in trust, to improve the same and erect 
buildings thereon,” approved April 9, 1897 (P. L., p. 190), is appealable. 
2. Where the proof leaves it doubtful that an improvement proposed 
under said act will be beneficial to the trust, it should not receive judicial 
sanction. In re Miller. (Mr. Robert L. Lawrence for appellants. Mr. 
Anderson Price and Mr. William H. Corbin for respondent). Opinion 
by COLLINS, J., May 13, 1901. 


NEW JERSEY SUPREME COURT. 


(Abstracts of Recent Opinions.) 


Tenant—Eviction—Surrender of premises.—1l. To constitute an 
eviction of a tenant by his landlord, there must be not a mere trespass, 
but something of a permanent character, intended to deprive, and which 
does deprive, the tenant of the use of the demised premises, or some 
part thereof. 2. A lease of a building and appurtenances reserved to the 
landlord permission to make such repairs or alterations in the demised 
premises as should be necessary for the preservation thereof. During the 
term demised, the tenant abandoned the premises, and subsequently the 
landlord entered and remodelled the building, making extensive altera- 
tions, beyond any necessity for preservation. Held, that such acts con- 
stituted a surrender by act and operation of law. Meeker v. Spalsbury. 
(Mr. Philemon Woodruff for plaintiff. Mr. William Read Howe for 
defendant). Argued before Depue, C. J., and Dixon, Gummere and 
Collins, JJ. Opinion by COLLINS, J., February 25, 1901. 


Certiorari—Return—Practice.—1. A certiorari, directed to the judge 


of a district court, is returned to this court, with the required certification 
by such judge as to the record in his court, to which is appended a state- 
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ment of the case, agreed to by the counse! of the respective parties, for use 
in this court. Held, that such statement of the case will not be con- 
sidered, inasmuch as it is not part of the return, and is not in accordance 
with the practice of this court. 2. The proper practice in such cases 
indicated. State (Parish, Prosecutor) v. New Domestic Sewing Mach. 
Co. (Mr. A. R. Denman for prosecutor). Argued before Garrison and 
Garretson, JJ. Opinion by GARRISON, J., February 25, 1901. 


Supreme court issue—Trial without jury.—1. Ona trial of a supreme 
court issue at circuit, before the justice holding the circuit, upon agreed 
facts, and without a jury, a jury being waived by consent, the finding of 
the justice upon the agreed facts takes the place of the verdict of the jury, 
and judgment was rightiy entered on the postea. 2. The fact that a case 
is tried at the circuit by the justice without a jury, and by consent, on the 
record sent down, and on agreed facts, does not make it a case tried at 
bar. It is still a supreme court issue tried at circuit. 3. The method for 
review pointed out. French v. Higgins. (Mr. J. J. Crandall for the 
motion. Mr. Samuel H. Richards opposed). Argued before Van Syckel 
and Fort, JJ. Opinion by FORT, J., February 25, 1901. 


Constitutional law—State commissioner of public roads—Compensa- 
tion.—1. A law is special, in a constitutional sense, when, by force of an 
inherent limitation, it arbitrarily separates some persons, places or things 
from others, upon which, but for such limitation, it would operate. 2. 
Legislation that operates upon an object whose characteristics are so dis- 
tinct as reasonably to form, as regards the subject legislated upon, a class 
by itself, is not objectionable merely because the class is composed of but 
a single object. 3%. The legislature is not forbidden by the constitution 
from increasing or decreasing the allowance of the state commissioner of 
public roads during the term of office of the incumbent by an act that 
affects this public office alone. Such an act, owing to the unclassifiable 
nature of its object, is a general, and not a special, law. 4. The case of 
State v. Kelsey, 44 N. J. Law 1, distinguished. State ex rel. Budd, 
Com’r, v. Hancock, Comptroller. (Mr. Henry I. Budd, Jr., for the 
motion. Mr. S. H. Grey, Atty. Gen., opposed). Argued before Garri- 
son and Garretson, JJ. Opinion hy GARRISON, J., February 25, 1901. 


Rule to show cause—Hearing—Exceptions.—Where a rule to show 
cause is granted at the circuit, reserving exceptions, this court will not, on 
the hearing of the rule to show cause, consider any question that is 
embraced within the exceptions. Ashurst v. Atlantic Coast Electric R. 
Co. (Mr. Warren Dixon for plaintiff. Mr. Flavel McGee for the defend- 
ant). Argued before the Chief Justice and Dixon and Collins, JJ. 
Opinion by DEPUE, C. J., February 25, 1901. 


Accident at railroad crossing—Contributory negligence.—1. The 
conditions of this case were such as to warrant a jury in applying the rule 
that, if a steam railroad company creates extraordinary dangers at a high- 
way crossing, it must use extra precautions to give notice of approaching 
trains. 2. The conditions of this case were not such as to require the 
trial justice or the jury to find that the plaintiff had been guilty of negli- 
gence contributory to the accident for which the suit was brought. Hires 
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f Atlantic City R. Co. (Mr. Howard Carrow for plaintiff. Mr. Charles 

. D. Joline and Mr. J. Willard Morgan for defendants). Argued before 
8 Chief Justice and Collins and Dixon, JJ. Opinion by DIXON, J., 
February 25, 1901. 


Adulteration of milk—Action for penalty—Judgment.—1. In review- 
ing a summary conviction, if there was legal evidence before the court 
below upon which the certified judgment can be based, this court will not 
reverse because the evidence would lead it to a different conclusion. 2. 
The rule that exceptions in a statute must be negatived in pleading does 
not apply where the exception is found in a separate substantive clause. 
3. In the proceeding to recover a penalty for the violation of section 36 
of the act to prevent the adulteration of milk (Gen. St., p. 1,170), it is not 
necessary to show the particular maner in which the analysis was con- 
ducted. All that it was necessary to allege or to prove was that the milk 
contained more than eighty-eight per centum of watery fluids, or less 
than twelve per centum of milk solids. 4. It was not necessary to aver 
or to prove that the milk in question was, to the knowledge of the defend- 
ant, below the required standard. It is competent for the legisiature to 
declare that the doing of an act shall subject the doer thereof to a 
penalty, irrespective of his motive or knowledge, and in such a case the 
courts have no power to require proof of knowledge or motive to be 
shown. 5. The testimony of the chemist who made the analysis of the 
milk that he was duly appointed for that purpose is prima facie evidence 
of his official character. 6. Where the statute fixes the precise penalty, 
and provides that it shall be paid into the treasury of the state, a judg- 
ment that “the defendant has violated the statute, and that he pay the sum 
of fifty dollars, to be disposed of as the law directs,” is sufficient. 7. 
Where no discretion is vested in the justice, it is sufficient if the convic- 
tion provides that the penalty is to go as the law directs. Vandegrift v. 
Miehla. (Mr. Charles V. D. Joline for plaintiff. Mr. Louis H. Miller 
for defendant). Argued before Van Syckel and Fort, JJ. Opinion by 
VAN SYCKEL, J., February 25, 1901. 


Summons—Residence of defendant—1. Where a person has several 
residences, which ‘he permanently maintains, occupying one at one period 
of the year and another at another period, a summons must be served on 
him at the dwelling house in which he is living at the time of the service. 
2. It does not affect the legality of the service that he is temporarily away 
from such dwelling while his family remains in it. Camden Safe Deposit 
and Trust Co. v. Barbour. Messrs. McGee & Bedle for plaintiff. Mr. 
Eugene Stevenson for defendant). Argued before Van Syckel and Fort, 
JJ. Opinion by VAN SYCKEL, J., February 25, 1901. 


Tenancy at will—Notice to terminate.—1. A three-months’ notice is 
sufficient to terminate a tenancy at will or at sufferance, or from year to 
year, under section 109 of the district court act of 1898, and to justify a 
judgment for dispossession, when proven to the satisfaction of the judge. 
.2. A written notice to terminate such tenancies was not required at com- 
mon law, and is not now necessary, except when the statute so requires. 
State (Kenin, Prosecutor) v. Guvernator. (Messrs. Godfrey & Godfrey 
for prosecutor. Messrs. Thompson & Cole for defendant). Argued 
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before Van Syckel and Fort, JJ. Opinion by FORT, J., February 25, 
1901. 


Action on benefit certificate—Evidence—Burden of proof.—In a suit 
on a benefit certificate issued by an incorporated fraternal order, the 
plaintiff's declaration averred generally, under section 126 of the practice 
act (2 Gen. St., p. 2,554), the performance of all conditions precedent to 
recovery, and the defendant’s pleading specified compliance with a law of 
the order, alleged to have been enacted after the issuing of the certificate 
as a condition precedent, the performance of which it intended to contest. 
Held: (1) That the burden of proving the enactment of such a law was 
on the defendant; (2) that such enactment could not be proved by the 
testimony of a member of the order that a printed book produced by him, 
in which such law was included, contained the laws of the order in force 
at a date stated. Herman v. Supreme Lodge K. P. of the World. (Mr. 
Aaron V. Dawes for the rule. Mr. Warren Dixon opposed). Argued 
before Depue, C. J., and Dixon and Collins, JJ. Opinion by COLLINS, 
J., February 26, 1901. 
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STATE NOTES. 


Justice J. Franklin Fort, of East 
Orange, has rented a cottage at 


Spring Lake, where he and his 
family will spend the Summer. 


Mr. Albert A. Wilcox, Mr. 
James G. Blauvelt and Mr. Hobart 
Tuttle, of Paterson, on June 1, 
announced the formation of a 
partnership for the general practice 
of law, the firm name to be Wilcox, 
Blauvelt & Tuttle. 

Miss Frances H. Gummere, 
daughter of Justice Gummere, of 
the Supreme court, was married on 
May 28 to Mr. Frederick A. Borch- 
erling, son of Mr. Charles Borch- 
erling, of the Newark Bar, at the 
Grace Episcopal Church, Newark. 
Among the ushers were Mr. Cort- 
landt Parker, jr., and Mr. Sherrerd 
Depue, of Newark, and Mr. E. A. 
S. Lewis, of Hoboken, all well- 
known members of the Bar. 

Mr. John F. Hawkins, the well- 
known Asbury Park lawyer, has 
severed his connection with the 
firm of Hawkins & Durand, and is 
now separately engaged in the 





practice of law at Asbury Park. 
Mr. Durand is also practicing in 
the same city. 

Mr. George W. Black has been 
appointed Court Stenographer by 
Judge Garrison for the Second 
Judicial District, and his salary has 
been fixed at $3,000 per annum in 
lieu of the per diem allowance, as 
provided for by an act of the legis- 
lature, passed March 20. 

The New Brunswick District 
court opened its doors for the first 
time at its new and permanent 
quarters in the Kent Building on 
May 2, Judge Edward W. Hicks 
presiding. The income from the 
District court from the institution 
of the first case, on April 13, to 
May 1 was $36.60. Many of the 
cases started in the court are set- 
tled before the return day. There 
have been no contested cases tried 
here as yet requiring the services 
of a jury. When such a jury is 
vanted it will be summoned by a 
constable. The jury fee is twenty- 
five cents a case. If a man sum- 
moned as juryman or _ witness 





THE,NEW JERSEY 


refuses to obey, he may be adjudg- 
ed guilty of contempt of court. 
The penalty for this is a fine of not 
more than $50 nor less than $1, and 
confinement in jail until the fine is 
paid. Court sits on Monday and 
Thursday mornings at ten o'clock. 


CHANCERY, MAY TERM. 


The Court of Chancery opened 
for the May term on the 21st last, 
the Chancellor and all the Vice 
Chancellors being present except 
Vice Chancellor Reed, who was ill. 

The Chancellor stated that the 
labor and difficulty of revising the 
rules of court had been much 
greater than was at first anticipat- 
ed, but the work is now done and 
the copy in the hands of the 
printer. When in condition to be 
issued, the Bar will be given notice 
when they are to take effect. His 
Honor stated this because some 
considerable changes in practice 
are made, with which counsel will 
desire to make themselves familiar, 
and, therefore, they will not be in 
force until some future day after 
they are issued. 

The Chancellor further address- 
ed himself to the matter of appli- 
cation for orders of reference to the 
vice chancellors. Such orders, he 
said, should be presented to him 
with the place for the designation 
of the vice chancellor left blank. 
In assigning the cases, some of the 
vice chancellors must be overbur- 
dened unless distribution is made 
among them according to the 
amount of business they have in 
hand. If there is any reason why 
a particular vice chancellor should 
hear the cause, as that he has heard 
a preliminary motion and may have 
thus become acquainted with the 
merits, the Chancellor would al- 
ways give consideration to any such 
representation. 





|/ make United 
| . 

_ noun would require an amendment 
' to the Federal Constitution.” 
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“UNITED STATES” IS SINGULAR. 


In his recently published work 
on “A Century of American Diplo- 
macy” General John W. Foster, 
former Secretary of State, uses the 
singular verb in connection with 
the United States, and is called to 
account therefor by a prominent: 
critic, who admonishes him that “‘to 
States a singular 


Mr. Foster has spent considera- 


_ ble time and labor in making an in- 
| vestigation of this subject, and con- 


cludes from all the testimony he has 
been able to gather that the point is 
not well taken. 

“T have found,” says Mr. Foster, 


| “that in the early days of the Re- 


public the prevailing practice was 
the use of the plural, but even then 
many public men employed the 
singular, and of late years the latter 
has become the rule. Among 
statesmen who have habitually used 
the singular verb are: Hamilton, 
Jefferson, Seward, Blaine, Ed- 
munds, E. J. Phelps, Webster, Ben- 
ton, Fish, Frelinghuysen, Motley, 
Reid, Gresham, Silas Wright, 
Marcy, Evarts, Bayard, Charles 
Francis Adams, Depew, Olney. 
“Of living professors of inter- 
national law, Woolsey, of Yale; 
Moore, of Columbia; Huffcut, of 
Cornell, and James C. Carter, of 
New York, use the singular. An- 


_drew Jackson was the first Presi- 


dent to adopt the singular verb in 
his official papers. In the earlier 
messages of the Presidents the 
plural form is usually found, but 


_ since Lincoln all of them, including 


Grant, Cleveland, Harrison and 


_ McKinley, have invariably used the 
| singular. 
| Supreme court during the first half 
| century the plural form is generally 


In the decisions of the 
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used, but the 
occasionally. 
court has used the singular. The 
same remark applies to treaties with 
foreign nations.” 


singular appears 


JUSTICE HENDRICKSON’S FIRST | 


APPEARANCE ON CUMBER- 
LAND BENCH. 


Justice Charles E. Hendrickson, 
on May 7, for the first time appear- 
ed before the Cumberland court in 
his new capacity. The members of 


the Bar gave Justice Hendrickson | 
a warm greeting. After adminis- 


tering the oath to the grand jurors 


the Justice charged them some- | 
what at length, and said, among | 


other things, that he considered it 
a great pleasure to be permitted to 
address a grand jury in Cumber- 
land county. He recalled the fact 
that Cumberland county had been 
the home of many distinguished 
members of the Bench and Bar of 
the state, and he referred to Justice 


Elmer, Judge John T. Nixon, and | 
remarked that he could not pass by | 
without referring to Colonel Wil- | 


liam E. Potter, who was so con- 


spicuous as a distinguished mem- | 


ber of the Bar. 


He spoke strongly against the | 
The state had | 
enacted the most stringent laws | 


crime of gambling. 


against gambling, and he explained 


in detail the law and the manner of | 
This source of crime | 
he urged the grand jury to care- | 


its operation. 


fully investigate. 


The violation of the election laws | 


was next considered. He said he 
feared for the safety of the com- 
monwealth unless this evil was dis- 
posed of. He felt that the parties 
were too anxious to obtain the 
offices and power, and the grand 
jury should urge all hostility 
against the evil practice. 

He. referred to the governing 
bodies of cities, townships and 


In later years the | 
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county, and declared that they 
should be held strictly accountable 
for all public expenditures, as they 
were the guardians of the public 
money and had no legal right to be 
extravagant or wasteful, or being 
engaged in furnishing materials or 
supplies to the places that they gov- 
ern. 

Touching the violation of the 
liquor laws Judge Hendrickson felt 
that there should be carefully en- 
forced laws. The law provided for 
public taverns and saloons, and the 
men licensed under the law should 
be held strictly accountable for the 
manner in which they conduct their 
places. 

The grand jury was informed 
that its duty and privilege was to 
inquire into all these matters, act 
for itself, not necessarily waiting 
for complaints to be made. The 
grand jury had the right to call 
upon the prosecutor to assist them 
in this work. 


THE PORTRAIT. 


MR. ARTHUR W. KELLY. 


Mr. Arthur W. Kelly was born 
at West Creek, Ocean county, N. 
J., June 28, 1869. He attended the 
public schools until the age of six- 
teen, when he began teaching in 
3urlington county. He continued 
at this four years and attended 
Pennington Seminary one _ year, 
doing considerable work as land 
surveyor during vacations. While 
teaching, he began the study of law, 
and afterwards served a clerkship 
in the offices of Mr. George Rey- 
nolds, of Burlington, and Hon. 
Charles E. Hendrickson, of Mt. 
Holly. He was admitted to the 
Bar as attorney at the June term, 
1892, and as counsellor at the June 
term, 1895. In July, 1892, he 
opened an office in Atlantic City, 
where he has _ since _ practiced. 
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While studying law, he instructed 
himself in shorthand, and in 1895 
was appointed by Justice Ludlow 
official stenographer of the First 
Judicial District, comprising the 
counties of Atlantic, Cape May, 
Cumberland and Salem, and Justice 
Hendrickson has recently re-ap- 
pointed him. 


In 1898 he published “Kelly’s | 


Questions and Answers,” a work 
which has met with favor among 
the law students and the Bar. We 


are pleased to present Mr. Kelly’s | 


portrait to our readers in this issue 
of the Journal. 


BOOK NOTICE. 


COMMENTARIES ON THE 
LAW of Negligence in All Re- 
lations (including a complete re- 
vision of the Author’s previous 
works on the same subject). By 
Seymour D. Thompson, LL. D. 
In six volumes. Volume I. 
The Bowen-Merrill Company, 
Law Book Publishers, Indianap- 
olis, Ind. 1901. 

The name of Seymour D. 
Thompson on the title page of the 
first volume of this publication is a 
sufficient guaranty that the knowl- 
edge, judgment and infinite indus- 
try of the author have put this work 
into such a condition that it may be 
relied upon without question. 

Almost twenty-one years have 
passed since Mr. Thompson first 
prepared his original work on 
negligence. This was soon after 
followed by a work on carrier of 
passengers, but in these commen- 
taries the author intends to cover 
the whole law of negligence, in all 
its phases and relations. It will 
include railway negligence, negli- 
gence of municipal corporations 
and public officers, negligence in 
electrical uses, as to carriers of 


goods, as to telegraph, etc., master | 
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and servant, damages from death, 
etc., and procedure in actions for 
damages for negligence. 

The volume now under review 
seems to be a good piece of work 
throughout. The general princi- 
ples and theories on the law of 
negligence are fully and clearly 
treated under Title I, which is 
subdivided into three chapters, and 
the whole volume is divided under 
the following nine titles: Proxi- 
mate and Remote Cause, Contribu- 
tory Negligence, Doctrine of Re- 
spondent Superior, Independent 
Contractors, Care and Restraint of 
Dangerous Agencies, Care and Re- 
straint of Animals, Care of Real 
Property and Negligence in Rela- 
tion to the Highway. 

Wherever propositions of law 
are stated, full reference is made to 
the decisions and the citations to 
the reports are accurately made. 
The sections of the statutes when- 
ever referred to are also carefully 
cited. The author has not been 
content with mere piling up cita- 
tions of cases; he has examined 
them and has endeavored to find 
out the apparently numerous series 
of conflicting decisions and to give 
carefully considered reasons for 
selecting particular cases as truly 
stating the law. 

Practitioners who require a work 
of this kind will find it indispens- 
able; it will be of special value to 
those who do not have access to a 
large library, for the extracts from 
the decisions cited are sufficient for 
almost any ordinary purpose. 
Last, though not least, the index 
appears to be thorough and trust- 
worthy, and the pages and para- 
graphs are provided with admirable 
headings. 

Messrs. Soney & Sage, Law 
Book Publishers, Newark, New 
Jersey, are the agents for this pub- 
lication. 





